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by permission of the conqueror, and laws, affecting private property only, 

bound by the provisions of the Constitu- and have not been touched by the con- 

tion of the United States. quering power. 

" The same reasoning applies with all " The foregoing views derive con- 
its force to the suit brought to recover firmation from the fact, that when a 
the amount agreed to be paid for a sub- statute is repealed, it must be considered 
stitute to serve in the Confederate army ; as to all transactions in fieri (unexe- 
and the same result must follow. In cuted), as closed, or as never having 
neither of these cases can a suit be sus- had existence. But when there is an 
tained. exception in favor of existing rights or 

" But the statutes passed by the legis- remedies, or where rights have become 

lature of this state to suspend the opera- vested and perfected, under the old law, 

tion of the statutes of limitation during the repealed statute as to these must still 

the war, were in my estimation valid be considered in force : Blackwell on 

and binding. They were municipal Tax Titles 553." J. T. M. 



Supreme Court of the District of Columbia. 
EX PARTE MAGRUDER. 

This court has an inherent right to regulate the terms upon which attorneys shall 
be admitted to its bar. It had, therefore, the right to prescribe as a qualification 
for admission to its bar, the taking of an oath similar to that established by the 
Act of Congress of July 2d 1862, for officers of the United States. 

The decision of the Supreme Court of the United States, in Ex parte Garland, 
that the Act of Congress of January 24th 1865, is unconstitutional, does not entitle 
a person to admission to the bar of this court without taking the oath prescribed 
by the rules of the court. 

This was a motion on the application of Allen B. Magruder 
and others, for admission to the bar of this court, connected 
with a motion to rescind the rule which provides that each appli- 
cant for admission to the bar shall, before being admitted, take 
an oath, similar to that prescribed by the Act of Congress of 
July 2d 1862, for officers of the United States. 

Magruder, P. P., and Bradley, for the motion. 

JUnoch Totten, contra\ 

Cartter, 0. J. — The consideration of the subject in the order 
of the application suggests the inquiry whether the applicant is 
eligible to admission irrespective of the oath. His history in this 
connection, as rendered by himself, makes him a citizen of the 
District of Columbia immediately antecedent to the outbreak of 
the rebellion, and a member of the bar of the former Circuit 
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Court, and as such attorney under the obligation of the oath which 
he took on the 12th of December 1857, to support the Constitu- 
tion of the United States. 

It also appears, from his own statement, that about the time of 
the inauguration of the rebellion, and before the secession of Vir- 
ginia, he transferred himself from this jurisdiction to that state, 
where he became an officer in the rebel army, as such binding 
himself, under oath, to do all in his power to destroy this 
government. 

The reason he assigns for the violation of his oath to support 
the Constitution of the United States, as an attorney of the 
former Circuit Court, as we understand him, is that he was a 
native of Virginia, and owed to Virginia a paramount fealty. 
The mere statement of his case, as given by himself, would seem 
to make it impossible for any Federal court to incorporate him 
among its officers. 

The assumption of state sovereignty and the paramount duty 
of the citizen to the state is old as a pretence in justification for 
resistance to Federal authority, having been chiefly used as a 
means to that end ; but as an honest conviction of intelligent 
judgment it has been entertained but by few. The proposition 
that a part is greater than the whole, and that the government 
of the United States only existed at the will of one of its members, 
is incapable of belief, and simply argues that the government of 
the United States never existed, or, if it had existence, had not 
vitality for self-preservation. The disqualification of the appli- 
cant for admission is made more significant, if possible, by his 
disinclination and failure to say that in taking the oath to support 
the Constitution of the United States in contemplation of admis- 
sion to the bar of this court, he would regard it as binding him 
and his conscience in paramount duty to this government. The 
essential absurdity of the position, that a state in conflict with 
the Federal power is greater than the nation, and duty to the 
state greater than duty to the nation, which was put forth prior 
to the rebellion, chiefly as a speculative means to the destruction 
of the Federal Government, seems still to afflict him. It will be 
perceived, from this view of his case, that if the oath in question 
did not exist, it would still be impossible for the court to give the 
applicant admission to this bar. 
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This leads us to the consideration of the motion to rescind the 
firet rule of this court, adopted March 23d 1863. 

We understand the motion to be based substantially upon the 
assumption that the oath prescribed by that rule is unconstitu- 
tional, that its unconstitutionality has been determined by the 
Supreme Court, and that that determination is mandatory upon 
the judgment of this court ; that it is unconstitutional because it 
is ex post facto, and in the nature of a penalty. It is a funda- 
mental rule, that to authorize a court to pronounce a law uncon- 
stitutional the fault of the law should be clear, and its violation 
of the constitution unembarrassed by doubt. Deference to the 
deliberations and judgment of the law-making and co-ordinate 
branch of the government not only recommends this rule, but 
makes it imperative. Up to the time of the publication of the 
recent opinion of the majority of the Supreme Court, this court, 
from the time of the adoption of the rule, has entertained no 
doubt of its constitutionality, or of its propriety and necessity. 
The only doubt now existing in this regard has been raised by 
the expression of the opinion of the majority of that court. 

It is said to be ex pott facto and in the nature of a penalty. 
Let us inquire. The penalty for what act ? A law after what 
act ? Does it propose to inflict an additional penalty for the 
treason committed, or simply to leave the traitor where the 
treason left him — in the enjoyment of all the ordinary and natural 
estate of the citizen ? The ex post facto penalty contemplated by 
law is a new penalty prescribed for previous crimes — a new pun- 
ishment for an old transgression. Does this rule do that ? If it 
does, it is by withholding a privilege that the party never had, 
and that does not pertain to the estate of ordinary citizenship. 
The fact in the premises which it is objected is ex pout facto is 
the office of attorney, with its privileges and immunities as a 
member of this bar — a fact which the party never had, and is now 
for the first time seeking. The condition to the enjoyment of the 
office complained of here, instead of being after the fact, precedes 
it, and is really complained of as an obstacle to it. The oath, 
instead of being a penalty, is simply among the evidences of fitness 
for the enjoyment of the estate in prospect, which, among other 
tests, this court has seen fit to impose for the protection of the 
morale of the bar and the integrity of the government. 

This view of the nature and constitutional character of this rule 
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is sufficiently satisfactory to our mind without the aid even of the 
acknowledged constitutional power of Congress to make retro- 
active laws. 

It is unnecessary to discuss in the light of this argument the 
effect of the pardon, inasmuch as it is not part of the office of a 
pardon to create in a criminal new rights disconnected with his 
crime, and which he did not before possess. 

But it is insisted that the unconstitutionality of this rule has 
been determined by the Supreme Court, which determination is 
mandatory upon this court. In ascertaining what the Supreme 
Court has determined, the first guide to judgment is the considera- 
tion of the case that the Supreme Court had before them. If the 
case before them defines the limits of their opinion, that court has 
not decided the case before us. The case decided by the Supreme 
Court was the case of an existing member of their bar. The case 
before us is the case of the application of parties for admission to 
the bar. The case in the Supreme Court was a privilege in 
possession. The case before us is a privilege in prospect. The 
decision in the Supreme Court involved a dismemberment from 
the bar. The decision here involves admission to the bar. It 
may be said of the case in the Supreme Court that the pardon of 
the President, so far as the legal disabilities of Garland were con- 
cerned, removed them. It cannot be said that a similar pardon 
in the case before us would create the privilege. If the law 
expounded by the majority of the Supreme Court is simply an 
exposition of the case they had before them, it is not analogous 
with the case at bar ; and it may be well questioned whether it 
would be authority beyond the limits of the legitimate issue pre- 
sented. Outside of the issue, at most, it could only be considered 
as the expression of opinion by eminent judges. 

The question that remains to be considered in this connection 
is, conceding the decision of the Supreme Court to be in point, 
whether it is mandatory upon the judgment of this court. This 
question is to be determined by the legal relation of this tribunal 
to that. To make their decision mandatory upon the judgment 
of this court in the strict definition of their authority, they must 
have the power to execute it upon the deliberation of this court. 
The only power they possess in this behalf is given by Act of 
Congress, and regulated by the right of appeal, and confessedly 
does not extend to the subject under consideration. If there was 
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any doubt upon this point, that doubt has been removed by the 
repeated decisions of that eminent tribunal. In Ex parte Burr, 
9 Wheat. 529, Chief Justice Marshall, delivering the opinion 
of the court, said : — 

" On one hand the profession of an attorney is of great import- 
ance to an individual, and the prosperity of his whole life may 
depend on its exercise. The right to exercise it ought not to be 
lightly or capriciously taken from him. On the other hand, it is 
extremely desirable that the respectability of the bar should be 
maintained, and that its harmony with the bench should be pre- 
served. For these objects some controlling power, some discre- 
tion, ought to reside in the court. 

" This discretion ought to be exercised with great moderation 
and judgment, but it must be exercised, and no other tribunal 
can decide in a case of removal from the bar with the same means 
of information as the court itself. If there be a revising tribunal 
which possesses controlling authority, that tribunal will always 
feel the delicacy of interposing its authority, and would do so 
only in a plain case." 

In Ex parte John L. Tillinghast, 4 Pet. 108, the court said : 
" When, on a former occasion, a mandamus was applied for to 
restore Mr. Tillinghast to the roll of counsellors to the District 
Court, this court refused to interfere with the matter, not consi- 
dering the same within their cognisance." 

And in Ex parte Secombe, 19 How. 13, Chief Justice Taney. 
said : " In the case of Tillinghast v. Oonhling, which came 
before this court in January Term 1829, a similar motion was 
overruled by the court. The case is not reported ; but a brief 
written opinion remains on the files of the court, in which the 
court says, that the motion is overruled upon the ground that it 
had not jurisdiction in the case. The removal of the attorney 
and counsellor in that case took place in a District ' Court of the 
United States, exercising the power of a Circuit Court ; and in a 
court of that character, the relations between the court and the 
attorneys and counsellors who practise in it, and their respective 
rights and duties, are regulated by the common law ; and it has 
been well settled by the common rules and practice of the common- 
law courts, that it rests exclusively with the court to determine 
who is qualified to become one of its officers as an attorney and 
counsellor, and for what cause he ought to be removed." 
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After these repeated decisions this question may be said to be 
res judicata. 

The inherent right of each court to regulate its own rules of 
practice, including the terms of admission of attorneys to and 
dismissals from the bar, has come down to us unquestioned 
through the long life of the common law. With regard to this 
court, and its inherent power of making its rules of admission to 
and dismissal from the bar, Congress, the law-maker of this court, 
has not only confirmed the common-law power of the court, 
hitherto deemed almost necessary to the existence of the court, 
but made it the duty of the court, in the organic act of its crea- 
tion, to exercise that power, leaving the court in its discretion 
the sole tribunal to pass upon the question, subject only to the 
penalty of impeachment for the abuse of the power. These con- 
siderations are conclusive of the assumption that the opinion 
referred to is authority with this court. While we deny to this 
decision of the Supreme Court the office of such authority, we 
acknowledge the potency of that tribunal as the instructor of 
judgment, and if it had united its great wisdom in the pronuncia- 
tion of opinion invalidating the rule in controversy, we should 
feel disposed to bow to it. 

But it comes to us as advisory, and we must receive it upon the 
conditions upon which it is sent. These conditions in the way of 
advice are that a majority of one of that court counsels the con- 
demnation of the rule, while a minority of one less than the 
majority counsels its support, leaving this court to form its own 
opinion without any substantial aid from the decision. 

If we were to adopt the conclusion of the majority, it would be 
at the expense of condemning a law of Congress in defiance of 
the rule of judgment already referred to, and substantially upon 
the opinion of a single justice of the Supreme Court, for the judg- 
ment, after all, weighed in the balance, is reduced to the opinion 
of one justice, a result, however binding, not very impressive of 
wisdom when applied to the condemnation of a law. 

In January Term 1835, the Supreme Court, through Chief 
Justice Marshall, refused to take up the cases of The Mayor of 
New York v. Greorge Miln, and Gteorge Brieer v. The Common- 
wealth Bank of Kentucky, 9 Peters 85, because the court was 
" not full," in consequence of the resignation of Justice Duvall. 

This controversy of judicial opinion, largely attributable to 
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political excitement, demonstrates to our judgment that the ques- 
tion in controversy is so involved with political considerations as 
to render it eminently proper that it should be referred back to 
the political power of the nation, and the law-making power which 
created it be consulted in its modification or repeal. 

Without suggesting what would be our judgment as to the modi- 
fication of the rule, or whether any, let it be sufficient to say that 
it is a question for legislation, and not for adjudication. 

The motions are denied. 

The other judges concurred. 1 



Supreme Court of Pennsylvania. 

THORNTON CONEOW v. GEORGE M. STROUD. 

Where a party, at the trial of a cause, takes an exception to the ruling or to the 
charge of the court, and puts the same in writing before the jury deliberate, the 
judge is bound to seal the exceptions, without regard to their nature or materiality. 

If he decline to seal them, a writ under the statute of Westminster 2d will be 
awarded by this court, commanding him to confess or deny the exceptions, and if 
his return confess them he will be compelled to seal them. 

The proceedings were commenced by the presentation of the 
following petition, duly sworn to : — 

" The petition of Thornton Conrow respectfully showeth, that 
he is the plaintiff in error in a certain case, entitled Conrow v. 
Schloss, etc., and that he has sought by said writ to bring before 
your Honors certain errors committed by the Honorable George 
M. Stroud, an Associate Justice of the District Court for the 
City and County of Philadelphia, in a case between Hiram 
Schloss, Lazarus and Simon Schloss, trading as Schloss Brothers, 
as plaintiffs, and your petitioner as defendant, to September 
Term 1864, and No. 536, which was tried before him on the 12th 
day of November 1866, by a jury duly impannelled. 

" That the said Honorable George M. Stroud did charge the jury 
in said case as is set forth in the exhibit marked A, 2 and that the 
counsel of your petitioner, before said jury deliberated on said 

1 Wylie, J., delivered a concurring opinion, for which we regret that we have 
not room. Eds. A. L. R. 

2 The charge is omitted as not material in the view taken by the court. 



